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U.S. Customs Service 
General Notice 


ENTRY/ENTRY SUMMARY (“LIVE” ENTRY) 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: General notice. 


SUMMARY: This notice is a reminder announcing that effective 
January 1, 1990, textiles from Hong Kong will require the submis- 
sion of an entry/entry summary. 


EFFECTIVE DATE: January 1, 1990. 


FOR FURTHER INFORMATION CONTACT: Textiles and Metal 
Products Branch, U.S. Customs Service, 1301 Constitution Avenue, 
NW., Washington, D.C. 20229; (202) 535-4135. 


BACKGROUND 


Hong Kong “live” will become effective January 1, 1990. It is 
hoped that the statistical information will improve once the entry/ 
entry summary requirement is implemented. 

Customs published a notice in the Federal Register (54 FR 13292) 
on March 31, 1989, stating that Customs was delaying implementa- 
tion of the requirement that an entry/entry summary (“live” entry) 
be filed for all textiles and textile entries of Hong Kong origin 
which have a textile category number. The effective date set for the 
requirement in that notice was September 1, 1989. A determination 
was made to delay the effective date of the requirement until Janu- 
ary 1, 1990. Customs published a notice in the Federal Register (54 
FR 35983) on August 30, 1989, stating the effective date of January 
1, 1990. 

Caro HALLETT, 
Commissioner of Customs. 
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Decisions of the United States 
Court of International Trade 


(Slip Op. 89-159) 
HALPERIN SHIPPING Co., INc., PLAINTIFF v. UNITED STATES, DEFENDANT 


Court No. 87-02-00371 
[Defendant’s motion to strike plaintiff's demand for a jury trial is granted.] 


(Dated November 14, 1989) 


Serko & Simon, (Joel K. Simon, David Serko, Matthew G. Shaw and Liebert L. 
Greenberg) for plaintiff. 

Stuart M. Gerson, Assistant Attorney General, David M. Cohen, Director, Com- 
mercial Litigation Branch, Civil Division, United States Department of Justice; Jo- 
seph I. Liebman, Attorney in Charge, International Trade Field Office (Al J. Daniel, 
dr.) for defendant. 


OPINION AND ORDER 


CarRMAN, Judge: The defendant United States (the government) 
moves this Court to strike the demand for a jury trial in an action 
brought by plaintiff pursuant to 28 U.S.C. § 1581(a) (1982). The gov- 
ernment contends that no right to a jury trial is provided to plain- 
tiff by either a statute of the United States or the United States 
Constitution and a jury trial is thus precluded under Washington 
International Ins. Co. v. United States, 863 F.2d 877 (Fed. Cir. 1988), 
cert. denied, 109 S. Ct. 3157 (1989). Plaintiff argues, inter alia, that 
the relevant statutes authorize a jury trial in this case, the Consti- 
tution preserves a jury trial and this Court has discretion to order a 
jury trial. 

Since plaintiff has failed to make a meaningful distinction be- 
tween this case and Washington International, and since there are 
not sufficiently persuasive reasons to invoke its discretionary power 
to order a jury trial, this Court grants defendant’s motion to strike 
plaintiff's demand for a jury trial. 


BACKGROUND 


Plaintiff brings this action to recover an alleged duplicate pay- 
ment of duties to the United States Customs Service (Customs). 
Plaintiff claims Customs’ failure to follow its regulations and its 
negligence permitted plaintiff's surety to abscond with duties alleg- 
edly paid by plaintiff to the surety for payment of duties to the gov- 
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ernment. Plaintiff claims its surety was an agent of the govern- 
ment, and that plaintiff was not given timely notice by Customs of 
the non-receipt of the funds. Subsequent to this Court’s denial of 
the government’s motion to dismiss, see Halperin Shipping Co., Inc. 
v. United States, 13 CIT ——, Slip Op. 89-78 (June 6, 1989), plaintiff 
timely demanded a jury trial. 


CONTENTIONS OF THE PARTIES 


Plaintiff claims as its statutory basis for its jury demand 28 
U.S.C. § 1585 (1982) and 28 U.S.C. § 2631(a) (1982).! Plaintiff also as- 
serts a constitutional claim under the Seventh Amendment claim- 
ing that the nature of this action is based upon the common law 
forms of action for assumpsit, conversion or negligence, causes of 
action for which plaintiff contends a jury trial is guaranteed by con- 
stitutional right. Plaintiff also invokes this Court’s equity powers, 
Court of International Trade Rules 39(a)-(c) and the legislative his- 
tory of the Customs Courts Act of 1980 to support its request for 
this Court to employ its discretion to grant plaintiff a trial by jury. 

The government argues that plaintiffs case is nothing more than 
an action against the United States for the recovery of monies 
under 28 U.S.C. § 1581(a) and that plaintiff is not entitled to a jury 
trial under the holding of Washington International, the statutes 
and the Constitution. 


DIscussION 


In Washington International, plaintiff Washington International 
Insurance Co. (Washington), a surety, paid liquidated duties to Cus- 
toms and thereafter protested the appraisal of the merchandise. Up- 
on denial of the protest, Washington brought suit in this Court pur- 
suant to 28 U.S.C. § 1581(a). Washington demanded a jury trial and 
the government moved to strike. Washington contended it had a 
statutory right to a jury trial under 28 U.S.C. § 1876 and a constitu- 
tional right at common law in the nature of an action in debt. In re- 
versing a three-judge panel decision of this Court granting the jury 
demand, the Court of Appeals for the Federal Circuit rejected these 
claims finding that section 1876 of title 28 does not grant a right to 
a jury trial. The Court of Appeals also held that an action against 
the government for money under section 1581(a) of title 28 does not 
give rise to a jury trial in this Court under the Seventh Amend- 
ment. 863 F.2d at 878-79. The Washington International Court ob- 
served that the “right to a jury trial in federal court must arise out 


128 U.S.C. § 1585 provides as follows: 
Powers in law and equity 
The Court of International Trade shall possess all the powers in law and equity of, or as conferred by 
statute upon, a district court of the United States. 
28 U.S.C. § 2631(a) provides as follows: 
Persons entitled to commence a civil action 
(a) A civil action contesting the denial of a protest, in whole or in part, under section 515 of the Tariff 


Act of 1930 may be commenced in the Court of International Trade by the person who filed the protest 
pursuant to section 514 of such Act, or by a surety on the transaction which is the subject of the protest. 
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of the Seventh Amendment or be granted by a federal statute.” Id. 
at 878. 


Statutory CLAIMS 


Analyzing Washington’s statutory claim, the Washington Interna- 
tional Court noted, following Supreme Court precedent, that the 
right to a jury trial must be affirmatively and unambiguously 
granted by statute in order for the government to have waived its 
sovereign immunity from suit. Jd. It found section 1876, pertaining 
to procedures for jury trials, did not meet this test.” 

Similarly, it is clear to this Court that neither section 1585 nor 
section 2631(a) of title 28 provides an affirmative or unambiguous 
right to a jury trial in this Court. Section 1585 of title 28 outlines 
the powers of this Court in law and equity to provide relief once ju- 
risdiction has been obtained over the parties and the subject mat- 
ter. See Rhone Poulenc, Inc. v. United States, 880 F.2d 401 (Fed. Cir. 
1989). In conferring upon this Court all the powers in law and equi- 
ty of a district court, the statute itself neither enlarges nor restricts 
any statutory right to a jury trial that plaintiff may have in this 
case; rather, it empowers this Court to preside over the jury trial 
should an independent basis for its invocation be provided. 

Section 2631(a) of title 28 merely establishes which parties are en- 
titled to sue in the Court of International Trade upon denial of a 
protest by Customs. Neither of these statutes even remotely grants 


an affirmative and unambiguous right to an importer to sue the 
United States government for the recovery of money. 


CONSTITUTIONAL CLAIM 


The Washington International Court, in addressing Washington’s 
constitutional claim to a jury trial, noted that the “Seventh Amend- 
ment preserves the right to a jury trial in those actions in which 
the right existed at common law when the amendment was adopted 
in 1791.” 863 F.2d at 878 (citing Dimick v. Schiedt, 293 U.S. 474, 
476 (1935)).3 The Court of Appeals found that “[aJn action against 
the government is not a suit at common law within the purview of 
the Seventh Amendment.” Jd. (emphasis in original). In concluding 
that the “Seventh Amendment right to trial by jury does not apply 
in actions against the Federal Government,” the Court of Appeals 
found that suits brought pursuant to 28 U.S.C. § 1581(a) are suits 
against the government. Jd. at 878-79 (emphasis in original) (quot- 

2Section 1876 of title 28 sets out the procedures for jury trials in this Court. Among other matters it sets out 
who shal’ summon and select the jury, juror qualification and compensation and the procedures for challenging 
jurors. The Court in Washington International, stated that section1876 “is an enabling statute which simply ‘sets 
forth the necessary mechanisms for the court to conduct a jury trial.’ H.R. Rep. No. 1235, 96th Cong., 2nd Sess. 
63, reprinted in 1980 U.S. Cong. Code & Admin. News 3729, 3755. It does not specify which actions entitle parties 


to jury trials, but rather sets forth the procedures to be followed when a Court of International Trade action is 
tried before a jury.” 863 F.2d at 878. 
3The Seventh Amendment states: 

In Suits at common law, where the value in controversy shall exceed twenty dollars, the right of trial 
by jury shall be preserved, and no fact tried by a jury shall be otherwise re-examined in any Court of the 
United States, than according to the rules of the common law. 

US. Const. amend. VII. 
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ing Lehman v. Nakshian, 453 U.S. 156, 160 (1981)). Consequently, 
plaintiff's claim that this action, which was filed under 19 U.S.C. 
§ 1581(a), should be viewed as akin to the common law actions of as- 
sumpsit, conversion or negligence, cannot prevail. Furthermore, 
plaintiff has failed to offer any authority upon which this Court 
could base a contrary conclusion. 


ADvIsoRY JURY 


Plaintiff invokes Rules 39(a)-(c) of this Court to support its re- 
quest that this Court exercise its discretion and allow an advisory 
jury trial notwithstanding a determination by this Court that a jury 
trial is not guaranteed as of right to plaintiff in this case by the 
Constitution or any statute. Although plaintiff styles this applica- 
tion as one pursuant to USCIT Rules 39(a)-(c), only rule 39(c) is rele- 
vant to the issue of advisory jury trials.‘ In its entirety Rule 39(c) 
states: 


In all actions not triable of right by a jury the court upon mo- 
tion or on its own initiative may try any issue with an advisory 
jury or, except in actions against the United States when a stat- 
ute of the United States provides for trial without a jury, the 
court, with the consent of the parties, may order a trial with a 
jury whose verdict has the same effect as if trial by jury had 

n a matter of right. 


Since the government does not consent to a jury trial, the only ques- 
tion before this Court is whether an advisory jury should be em- 
paneled under this rule. 

Plaintiff claims an advisory jury will aide this Court in determin- 
ing questions of fact relating to the alleged role of the surety as an 
agent of the government and whether Customs’ actions were negli- 
gent or grossly negligent. Plaintiff also claims a jury trial would 
serve the interests of all parties concerned including the Court and 
would visit no disruption on this Court’s schedule. 

While it appears to this Court that Rule 39(c) does not preclude 
this Court from granting, in its discretion, an advisory jury trial to 
plaintiff, this Court nevertheless declines to do so. In light of the 
fact that even with an advisory jury the ultimate decision, findings 
of fact and conclusions of law rest upon the trial judge, and that 
this Court has discretion to accept or reject the advisory jury’s ver- 
dict, considerations of judicial economy counsel against empaneling 
an advisory jury in this case. See Wilson v. Prasse, 463 F.2d 109, 116 
(3d Cir. 1972); Sheila’s Shine Products, Inc. v. Sheila’s Shine, Inc., 
486 F.2d 114, 122 (5th Cir. 1973); and see generally, 9 C. Wright & A. 
Miller, Federal Practice and Procedure, § 2335 (1971). 


4Plaintiff relies on United States v. Priority Products, 9 CIT 392, 395, 615 F. Supp. 593, 597 (1985), to support its 
request for an advisory jury trial. In that case, the Court fashioned a five part test for examining requests for ju- 
ry trials pursuant to Rule 39(b). The test addresses situations, such as the inadvertent waiver of a jury trial, 
where the demand for a jury trial might otherwise have been made as of right under Rule 39(b). Since plaintiff 
does not have a cognizable claim to a jury trial as a matter of right, plaintiffs reliance on Priority Products is 
misplaced. 
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CoNCLUSION 


On the basis of the foregoing, this Court holds plaintiff has failed 
to establish either a statutory or constitutional basis for its claimed 
right to a jury trial. Furthermore, this Court in its discretion de- 
clines to empanel an advisory jury. The government’s motion to 
strike plaintiff's demand for a jury trial is granted. 


(Slip Op. 89-160) 


SHarp Corp. AND SHARP ELECTRONICS CorP., PLAINTIFF v. UNITED STATES, ET 
AL., DEFENDANT 


Court No. 86-10-01299 


OPINION 


Plaintiff seeks a writ of mandamus compelling the International Trade Adminis- 
tration of the Department of Commerce to complete administrative reviews necessa- 
ry to finalize a decision regarding revocation of an outstanding antidumping order. 
Defendant moves, pursuant to USCIT R. 12(b\(5), to dismiss plaintiff's complaint for 
failure to state a claim upon which relief can be granted. 

Held: Plaintiff has not met the requirements for issuance of a writ of mandamus; 
the petition for writ of mandamus is dismissed. Plaintiff's complaint fails to state a 
claim; the complaint is dismissed. 


[Judgment for defendant] 
(Decided November 15, 1989) 


Donovan, Leisure, Newton and Irvine (Peter J. Gartland and Thomas R. Trow- 
bridge ITD) for plaintiff. 

Stuart M. Gerson, Assistant Attorney General; David M. Cohen. Director, Com- 
mercial Litigation Branch, Civil Division, United States Department of Justice 
(Jeanne E. Davidson) for defendant. 


BACKGROUND 


MuscravE, Judge: This case represents another episode in the con- 
tinuing saga of “Bar Wars” being waged between the International 
Trade Administration of the Department of Commerce (hereinafter 
“Commerce”) and certain Japanese exporters concerning the proper 
administration of T.D. 71-76, an outstanding antidumping order. 36 
Fed. Reg. 4597 (1971). The order covers television receiving sets, 
both monochrome and color, exported to the United States from Ja- 
pan at less than fair value. 

This case, like Matsushita Electric Industrial Co., Ltd. et al. v. 
United States, 12 CIT ——, 688 F. Supp. 617, aff'd, 861 F.2d 257 
(Fed. Cir. 1988), has a “long and tortuous history.” 688 F. Supp. at 
618. To summarize that history, Sharp Corporation and Sharp Elec- 
tronics Corporation (“Sharp”) have been seeking a final determina- 
tion regarding the revocation of T.D. 71-76 as applied to their prod- 
ucts. Pursuant thereto, Sharp and the government entities involved 
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entered into a settlement agreement on April 28, 1980, in which the 
United States allegedly agreed to use the “traditional methodology” 
when conducting administrative reviews in calculating foreign mar- 
ket value and United States prices for the appraisement or liquida- 
tion of entries of television receivers from Japan after March 31, 
1979. Defendant purportedly agreed to revoke T.D. 71-76 as soon as 
the circumstances warranted. In return, Sharp agreed to pay ap- 
proximately $70 million (of which $9,124,000 was eventually paid) 
in settlement of all claims for duties assessed on television receivers 
on or before March 31, 1979. 

Commerce then commenced annual reviews in accord with 19 
U.S.C. § 1675(a)!, the results of which indicated no dumping on the 
part of Sharp for the first and second round reviews. Plaintiff then 
applied to have T.D. 71-76 revoked as to their imports. Pursuant to 
19 C.F.R. § 353.54(e), Commerce published a notice of tentative revo- 
cation of T.D. 71-76 with respect to Sharp on August 18, 1983. 48 
Fed. Reg. 37506, 37508. 

Commerce also initiated administrative reviews for five subse- 
quent periods between April 1, 1981 and February 28, 1986. 

Plaintiff filed this complaint on October 20, 1986, seeking to com- 
pel Commerce to publish the results of the second, third, fourth and 
partial fifth administrative reviews; to enjoin Commerce from con- 
ducting reviews initiated subsequent to publication of the notice of 
tentative revocation; to compel Commerce to employ the “tradition- 
al methodology” in their reviews; and, to finalize the revocation of 
T.D. 71-76 with respect to Sharp. 

This Court (Judge Rao) granted Sharp a preliminary injunction 
on March 5, 1987, barring Commerce from taking any steps to con- 
duct administrative reviews under T.D. 71-76 as to the plaintiff for 
periods subsequent to August 18, 1983, taking any other actions in- 
consistent with finalizing revocation of T.D. 71-76 as to plaintiffs, 
and from altering the “traditional methodology” for reviews of peri- 
ods up to August 18, 1983. 

The government filed an appeal of this injunction to the Court of 
Appeals for the Federal Circuit on March 17, 1987, and then filed a 
motion with this Court to dismiss Sharp’s complaint for lack of ju- 
risdiction or, in the alternative, for failure to state a claim, on June 
1, 1987. This motion is still pending before the Court. 

The preliminary injunction was vacated by the Court of Appeals 
for the Federal Circuit on January 21, 1988, in Sharp Corp., et al. v. 
United States, 837 F.2d 1058 (1988). 


1The annual review process arose under the Trade Agreements Act of 1979, Pub. L. 96-39, 93 Stat. 144 (1979). 
Specifically, § 751 established the annual review procedures. Pub. L. 96-39, § 751, 93 Stat. at 175. 
The Trade and Tariff Act of 1984 amended § 751, eliminating automatic reviews, and now provides for re- 
oa 4 upon a timely request (or certain other specified circumstances). Pub. L. 98-573, § 611(aX2XA), 98 Stat. 
, 3031 (1984). 
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On April 26, 1988, plaintiff filed with this Court a petition (which 
Sharp erroneously styled a “motion”) for issuance of a writ of man- 
damus, seeking essentially the same relief as the preliminary in- 
junction. Specifically, Sharp seeks to have Commerce: 


1. Complete all administrative reviews of T.D. 71-76 as to 
Sharp, for periods prior to August 18, 1983, 

2. Use the “traditional methodology” in conducting these re- 
views in accordance with the alleged terms of the 1980 settle- 
ment agreement, 

3. Finalize revocation or deny revocation of T.D. 71-76 as to 
Sharp, and 

4. Respond to Sharp’s discovery request within 30 days. 


This petition is still pending before the Court. 

On April 27, 1988, Commerce initiated the ninth administrative 
review of Sharp. Commerce contends this review will constitute the 
“post gap update” review and provide them with the “recent data” 
needed to reach a final decision regarding revocation of T.D. 71-76.? 
Defendants’ Memorandum in Opposition to Plaintiff's Motion for Is- 
suance of Writ of Mandamus at 16. 

On August 28, 1989, Commerce issued the final results in the sec- 
ond administrative review (preliminary results of which were pub- 
lished on August 18, 1983—finding no dumping, 48 Fed. Reg. 
37506—and again on August 30, 1988—finding a dumping margin 
of 3.37 percent, 53 Fed. Reg. 33164). The final results yield dumping 
margins of .86 percent for Sharp. 54 Fed. Reg. 35517 (Aug. 28, 1989). 

With this background in mind, the Court must now dispose of 
plaintiff's petition for writ of mandamus and evaluate the merits of 
their complaint. 


Discussion 


A. Writ of Mandamus: 

Before examining the parties’ arguments, a few preliminary ob- 
servations about mandamus are in order. Courts are in agreement 
that mandamus is an extraordinary form of relief, to be used only if 
no other remedy is adequate. See Will v. Calvert Fire Ins. Co., 437 
U.S. 655, 664 (1978); Kerr v. U.S. Dist. Ct., 426 U.S. 394, 402 (1976); 
Canadian Tarpoly Co. v. U.S. Int’l Trade Comm’n, 640 F.2d 1322, 
1325 (CCPA 1981); Margolis v. Banner, 599 F.2d 435, 443 (CCPA 
1979). As a general rule, courts are reluctant to grant petitions for 
writs of mandamus. 


2 Matsushita, 688 F. Supp. 617, clarified the holding of Freeport Minerals, 776 F.2d 1029 (Fed. Cir. 1985), which 
held that Commerce’s failure to use recent pricing data in deciding whether revocation of an outstanding an- 
tidumping order was warranted constituted an abuse of discretion. Commerce interpreted the decision as a li- 
cense to conduct reviews up through the present review periods. Noting that “a requirement that the data be cur- 
rent up to the date of the final revocation determination frequently would make it impossible ever to render a 
final determination on revocation,” UST, 831 F.2d 1028, 1032-33 (Fed. Cir. 1987), Matsushita held that “Com- 
merce is not required to conduct any post gap review periods,” 688 F.Supp. at 623 (emphasis in original). What, if 
any, post gap data to be considered is within the Secretary’s discretion. UST, 831 F.2d at 1033. See 19 C.F.R. 
§ 353.54. 
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This Court has often deferred to such precedent. In UST, Inc. v. 
United States, 10 CIT 648, 648 F. Supp. 1 (1986), plaintiffs sought a 
writ of mandamus directing Commerce to complete an administra- 
tive review up to the date of tentative revocation of the antidump- 
ing order at issue. Noting that “mandamus is an extraordinary rem- 
edy which should be employed to compel the performance of a min- 
isterial duty specifically enjoined by law where performance has 
been refused, and no meaningful alternative remedies exist,” id. at 
653, the Court felt it unnecessary to examine the merits of the peti- 
tion since “defendant’s proposed schedule appears to be such an al- 
ternative.” Id. at 654. 

Earlier this year, in Timken Co. v. United States and China Nat'l 
Machinery & Equip. Import and Export Corp., 13 CIT ——, Slip Op. 
89-76 (May 31, 1989), the Court granted plaintiff's petition for writ 
of mandamus. That case involved Commerce’s failure to publish in 
the Federal Register notice of the Court’s decision in a related case 
within ten days of entry of such decision, as required by 19 U.S.C. 
§ 1516a(e). The Court entered an order on May 26, 1989, directing 
Commerce to publish notice of the related decision, which Com- 
merce failed to heed. The writ of mandamus followed. 

Timken relied on the oft-cited three-part test for issuing manda- 
mus: 1) Plaintiff must have a clear right to the relief sought; 2) 
There must be a clear duty on the part of the defendant to do the 
act in question; and 3) Adequate alternative remedies must be ab- 
sent. See Kerr, 426 U.S. 394; Maier v. Orr, 754 F.2d 973, (Fed. Cir. 
1985); 13th Regional Corp. v. U.S. Dep’t of Interior, 654 F.2d 758 
(D.C. Cir. 1980). 

The Court found that requisite grounds existed, based on this test, 
to provide the remedy of mandamus. However, Timken can easily 
be distinguished from this case, since (as Judge Aquilino noted in 
Smith Corona Corp. v. United States, 13 CIT ——, Slip Op. 89-102 
(July 20, 1989)), the writ of mandamus in Timken was necessary 
“only after the ITA had rendered a final, reviewable administrative 
determination and after there had been judicial review and entry of 
final judgment.” Jd. at 8. Such circumstances are clearly not pre- 
sent in this case. 

Because of the vast amounts of time and legal energy expended 
by the parties in the instant action, this Court feels obliged to devi- 
ate from the holding in UST and consider the merits of plaintiff's 
petition. After analyzing plaintiff's arguments, however, the Court 
reluctantly concludes that mandamus should not issue. 

Plaintiff argues that this Court, under 28 U.S.C. § 1651(a), “has 
the power to issue a writ of mandamus directing Commerce to ac- 
complish what it has already been ordered to do.” Plaintiffs peti- 
tion at 6. Plaintiff claims mandamus is necessary to effectuate the 
March 5, 1987 preliminary injunction granted by Judge Rao, since 
its terms were “largely undisturbed by the C.A.F.C.,” id. at 6, when 
the Court of Appeals for the Federal Circuit vacated that order in 
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Sharp Corp. v. United States, 837 F.2d 1058 (Fed. Cir. 1988). In ef- 
fect, then, plaintiff is now seeking to reinstate the relief sought in 
the vacated preliminary injunction through the vehicle of 
mandamus. 

However, such an argument is both factually and legally errone- 
ous. This Court can hardly direct Commerce to carry out the terms 
of an order that has been reversed, even if, in reversing, the Court 
of Appeals for the Federal Circuit “essentially endorsed [this 
Court’s] findings regarding the need for an expeditious decision on 
the revocation of T.D. 71-76.” Id. at 4. Ordering Commerce to com- 
ply with the terms of a vacated order by renaming it mandamus 
(thereby providing plaintiffs with the same relief as the preliminary 
injunction) would directly contravene the reversal of the prelimina- 
ry injunction as improperly granted, Sharp, 837 F.2d at 1063, as we- 
ll as the appeals court’s decision to leave resolution of the merits of 
the complaint and petition for writ of mandamus to this Court in 
the first instance. Jd. at 1064. Therefore, the issuance of a writ of 
mandamus directing Commerce to comply with an order that has 
been reversed (or, for that matter, a decision that has not yet been 
made) would be clearly erroneous. 

Plaintiff relies exclusively on Potomoc Electric Power Co. v. Inter- 
state Commerce Commission, 702 F.2d 1026, supplemented, 705 F.2d 
1343 (D.C. Cir. 1983) to support its claim that mandamus should is- 
sue. The genesis of that case was the commencement, in 1974, by 
Potomoc Electric Power Co. (“PEPCO”) of a proceeding before the 
Interstate Commerce Commission (“ICC’’) protesting rates charged 
by Conrail for hauling coal to PEPCO’s generating plants. Two 
years later, the ICC entered an order, which PEPCO appealed to the 
D.C. Circuit. The appeals court remanded the decision to the ICC for 
further consideration of the unit-train rates at issue. The ICC re- 
sponded by reopening those proceedings to consider new evidence 
and additional issues, and PEPCO thereupon sought review in the 
D.C. Circuit of the ICC’s decision to reopen the proceedings. 

Although a writ of mandamus issued in that case, the court found 
that 28 U.S.C. § 1651(a) furnished the basis for issuing the writ. 
That section, known as the All Writs Act, provides federal courts 
with the power to issue such writs “if necessary to effectuate or pre- 
vent the frustration of orders previously issued.” PEPCO at 1032. 
See also United States v. New York Telephone, 434 U.S. 159, 172-73 
(1977). Plaintiff notes this in their petition, apparently in support of 
their above-referenced position that the terms of the vacated pre- 
liminary injunction are still in force, and mandamus is necessary to 
effectuate those terms. This is a non-argument; the Court of Ap- 
peals for the Federal Circuit vacated those orders, and not other 
outstanding orders related to this action have been issued by this 
Court. No need for mandamus under 28 U.S.C. § 1651(a) exists, be- 
cause there are no orders to be prevented or frustrated. 
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In fact, the PEPCO court specifically noted “[i]f our earlier man- 
date compelled the Commission to act in a timely manner, and if it 
has failed to do so, we may correct its error by use of a writ of man- 
damus.” PEPCO at 1032. No earlier mandate by this Court has com- 
pelled Commerce to do anything, and no need for mandamus arises. 

The D.C. Circuit also found its power to issue mandamus rooted 
in another aspect of 28 U.S.C. § 1651: the power to preserve future 
jurisdiction if future review would be jeopardized through further 
delay. The court issued mandamus because further delay by the ICC 
would directly affect “the scope of our future jurisdiction over any 
appeal of an eventual final order of the Commission.” Jd. at 1032. 
Here, our jurisdiction is in no way jeopardized by any delays by 
Commerce, since this Court has exclusive jurisdiction over any final 
determination whether to revoke T.D. 71-76.° 28 U.S.C. § 1581(c). 
(Of course, this jurisdiction cannot be exercised until Commerce 
eventually issues a final determination.) Thus, that portion of the 
All Writs Act does not require this Court to issue mandamus in the 
present context. 

A final basis relied upon by the D.C. Circuit in PEPCO was the 
power grounded in 5 U.S.C. §706(1) to compel agency action 
through the use of a writ of mandamus. Jd. at 1034. However, in 
justifying this basis, the court again noted the effect that further 
regulatory delay would have on the court’s future jurisdiction to re- 
view this controversy. Jd. at 1035. Such grounds are lacking here. 

The court also noted that “Congress has also enacted the very 
specific timetable in 49 U.S.C. § 10327 to address the problem of 
Commission delay.” Id. at 1034. No such statutory timetable for al- 
leviating Commerce’s backlog in reviewing outstanding antidump- 
ing orders exists, which sufficiently distinguishes the D.C. Circuit’s 
reasoning for granting a writ from the grounds urged by plaintiff in 
this case. Here, the statutes only provide that a final decision on 
revocation shall be made as soon as possible after the preliminary 
determination to revoke is published. 19 C.F.R. § 353.54(f). 

Plaintiff's petition lacks any reference to the three-part standard 
set out above. 

In opposition to plaintiff's petition, Commerce advances a litany 
of reasons why the Court should dismiss the petition. Defendant 
maintains that issuing a writ of mandamus would essentially rein- 
state permanently the relief which the Court of Appeals for the 
Federal Circuit expressly held the plaintiffs are not entitled to on a 
preliminary basis in Sharp, 837 F.2d 1058. While plaintiffs are seek- 

3However, this Court does have jurisdiction under the All Writs Act “to compel antidumping determinations 
which have been unreasonably delayed in order to preserve the court’s jurisdiction to review those final determi- 
nations.” Sharp, 837 F.2d at 1062. Although this case involves finalization of revocation of an antidumping order 
rather than an antidumping determination, this finding lends some support to plaintiff's argument. 

4It is true, however, that 19 U.S.C. § 1675(a) mandates completion of § 751 reviews within a twelve-month peri- 
od after the notice of tentative revocation has been published. That deadline has obviously not been met here, but 
that timetable has been held to be directory and not mandatory because no prohibition or adverse consequences 
are imposed for failing to meet the deadline. Matsushita, 688 F. Supp. at 624, citing Phillips Bros., Inc. v. United 


States, 10 CIT 76, 82-83, 630 F. Supp. 1317, 1323-24 (1986); American Permac, Inc. v. United States, 10 CIT 535, 
539, 642 F. Supp. 1187, 1191-92 (1986). 
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ing essentially the same relief as the vacated preliminary injunc- 
tion, our appeals court vacated the injunction issued by Judge Rao 
because they found no “irreparable injury” necessary to support a 
preliminary injunction. Jd. at 1063. The Court of Appeals for the 
Federal Circuit was careful to note that this finding carried “no im- 
plication with respect to any of the remaining issues in these cases 
* * * More particularly, we indicate no views regarding the appro- 
priate disposition by the Court of International Trade of the pend- 
ing requests for mandamus * * *” Jd. Determination of these and 
other issues “are matters for the Court of International Trade to de- 
termine in the first instance, in the exercise of its sound discretion.” 
Id. at 1064. The government’s argument, while attractive enough, is 
unpersuasive. 

The remainder of the government’s arguments do not merit ex- 
amination at this time, since plaintiff may well choose to renew 
their petition for mandamus before this Court should Commerce 
fail to complete the outstanding administrative reviews within a 
reasonable time. Such an event would provide a full opportunity for 
this Court to review defendant’s contentions. 

This Court notes that Commerce also does not refer to the three- 
part standard for mandamus, or any other test, except for noting 
that mandamus is an extraordinary remedy and should be granted 
only in the most exceptional of circumstances to compel the per- 
formance of a ministerial duty, plainly owed, when performance 
has been refused and no meaningful alternatives are available. 
Kerr, 426 U.S. at 403; Special Commodity Group v. Baldridge, 6 CIT 
264, 270-71, 575 F.Supp. 1288, 1293 (1983). 

By examining the four items of relief Sharp seeks in their peti- 
tion for mandamus in light of the well-known test enunciated earli- 
er, Commerce (and Sharp) could have presented more cogent argu- 
ments. This Court chooses to dismiss plaintiffs petition because 
that three-part criterion has not been satisfied. 

One item of relief Sharp seeks in their petition is that Commerce 
use the “traditional methodology” in completing the administrative 
reviews. This portion of the petition has been resolved by Sharp, 
Inc. v. United States, 13 CIT——, Slip Op. 89-129 (September 13, 
1989). In that opinion, the Court (Judge Tsoucalas) held this issue 
unripe for adjudication. “The question of methodology will be re- 
viewable upon a challenge to the final revocation decision, and 
‘[t]he possibility exists that the final agency determination may in- 
dicate there was no dumping, in which event plaintiffs would pre- 
sumably find no reason to complain.’” Jd. at 6-7, quoting Matsu- 
shita, 688 F. Supp. at 622. Thus, defendant’s arguments on this 
point are now moot, and Sharp clearly has no present right to this 
relief (in accordance with the first hurdle under the three-part test). 

Similarly, defendant argues that 28 U.S.C. § 2637 requires Com- 
merce to exhaust their administrative remedies before the CIT can 
exercise its judicial authority in requiring Commerce to use the 
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“traditional methodology” in continuing administrative reviews of 
T.D. 71-76. Such an argument is not moot, in light of Sharp, Slip 
Op. 89-129. 

Plaintiff also seeks compliance with their discovery requests 
through mandamus. In an action of this type, though, the scope of 
judicial review is confined to the administrative record, and discov- 
ery is permitted only in cases of “apparent incompleteness of the re- 
cord,” Atlantic Sugar, Ltd. v. United States, 85 Cust. Ct. 131, C.R.D. 
80-16 (1980), or where there has been a strong showing of bad faith 
or improper behavior on the part of agency officials. Citizens to Pre- 
serve Overton Park, Inc. v. Volpe, 401 U.S. 402, 420 (1971); Bar Bea 
Truck Leasing Co. v. United States, 4 CIT 104, 108 (1982). Since 
neither of these circumstances appear in this case, plaintiff has no 
right to discovery. Commerce has no duty to provide Sharp with dis- 
covery documents because Sharp has failed to exhaust their admin- 
istrative remedies. 

Another item of relief sought by Sharp is that Commerce com- 
plete all administrative reviews for periods up to the date of publi- 
cation of “Notice of Tentative Determination to Revoke or Termi- 
nate.” Clearly, Commerce must finalize all reviews up to the period 
of tentative revocation.® 19 C.F.R. § 353.54(f). See also UST, 10 CIT 
648, and Matsushita, 688 F. Supp. 617. Thus, Sharp has a clear 
right to this relief, and Commerce has an unambiguous duty to pro- 
vide such relief. 

Finally, Sharp requests a final decision one way or another con- 
cerning revocation of T.D. 71-76. Plaintiff clearly has a right to this 
relief, and Commerce has a clear duty to provide such relief. 353 
C.F.R. § 54(a).® 

Thus, two of plaintiff's demands (that Commerce adhere to the 
“traditional methodology” and comply with requests for discovery) 
are not entitled to mandamus since plaintiff has no clear right to 
this relief. The other two demands (that Commerce complete all ad- 
ministrative reviews of T.D. 71-76 for periods prior to the date of 
tentative revocation, and that Commerce finalize revocation or deny 
revocation) are rights legitimately claimed by Sharp, and ones 
which Commerce has a clear duty to remedy. As to these latter two 
items, the only remaining question is whether there are adequate 
alternative remedies. 

Commerce maintains they are following the schedule set forth in 
the Joint Status Report of July 18, 1989. Such discipline, in other 
circumstances, might supply the “adequate alternative remedy” 


5Through this request, plaintiff implicitly seeks to prevent Commerce from conducting any post-tentative revo- 
cation reviews. This issue was resolved in Matsushita, 688 F. Supp. 617, as noted earlier in footnote 2. In any 
event, Sharp makes no specific demands in their petition regarding post-gap review periods, and information that 
the government may consider during these periods is discretionary. 

®The language provides: “Whenever the Secretary determines that sales of merchandise subject to an An- 
tidumping Finding or Order or a suspended investigation are no longer being made at less than fair value within 
the meaning of Section 731 of the Act and is satisfied that there is no likelihood of resumption of sales at fair 
value, he may act to revoke or terminate, in whole or in part, such Order or Finding or suspended investigation” 
(emphasis added). Thus, the Secretary may or may not revoke the order, but a decision one way or the other must 
be made, and that is all plaintiff requests. 
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necessary to avoid mandamus. In this case, however, the so-called 
“schedule” contains ambiguities and conflicting assertions that 
render it more akin to vague assurances, rather than a concrete 
schedule. For instance, Commerce claimed they would publish the 
final results for the third through seventh administrative reviews 
by September 30, 1989. Defendant’s Status Report at 1 (September 
18, 1989). That date has come and gone with no response from Com- 
merce. Moreover, in the Joint Status. Report, Commerce claimed 
that no action would be taken concerning the sixth and seventh re- 
views (as well as the eighth and tenth reviews) unless Sharp’s re- 
quest for revocation is denied. Joint Status Report at 4. This Court 
is perplexed by defendant’s apparent vacillation regarding which 
periods Commerce is reviewing and their targeted completion dates. 
For this reason, the Court finds the government’s representations 
concerning their adherence to the above-referenced “schedule” un- 
persuasive. Such efforts do not provide the adequate alternative 
necessary to avoid mandamus. 

Nonetheless, the Court declines to issue mandamus because man- 
damus should issue only where the clear duty owed to plaintiff has 
been refused. Kerr at 403, UST at 653. In this case, Commerce has 
not refused to perform the administrative reviews which they clear- 
ly have a legal obligation to perform, see 19 C.F.R. § 353.54(f), nor 
have they refused to finalize the revocation. Rather, delays imposed 
by both plaintiff and defendant have contributed to the lengthy re- 
view process for this particular case. Whether these lengthy delays 
rise to the level of “refusal” may merit evaluation at a later time, 
but clearly Commerce has not, so far, refused to complete the 
reviews. 


B. Motion to Dismiss Complaint Under USCIT R. 12(6X5): 


Commerce continues to insist that the establishment of a dead- 
line for completion of the administrative reviews remains the only 
remedy available to Sharp.’ See Defendant’s Status Report at 2. Be- 
cause plaintiff did not request the establishment of a deadline for 
completion of the reviews in their complaint, Commerce argues the 
action must be dismissed for failure to state a claim for which relief 
can be granted under USCIT R. 12(b\5). 

On a prefatory note, this Court’s dismissal of plaintiffs petition 
for writ of mandamus does not provide the “lack of a legally suffi- 
cient claim” necessary to grant a 12(b)(5) motion to dismiss. Such 
motions, which are directly parallel to F.R.C.P. 12(b\6), are ad- 
dressed only to the legal sufficiency of the complaint (and not the 
legal sufficiency of the petition for writ of mandamus).® 


7The government cites Matsushita in support of this proposition, but that case did not explicitly limit plain- 
tiffs remedies to this one option. 

80n a motion under Rule 12(bX6), the court’s inquiry essentially is limited to the content of the complaint. 
Jackson v. Procunier, 789 F.2d 307, 309 (5th Cir. 1986), citing C. Wright & A. Miller, Federal Practice and Proce- 
dure § 1356 at 598 (1969). 
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However, an independent examination of the complaint reveals 
its lack of a legally sufficient claim upon which relief can be grant- 
ed, and the government’s 12(b)(5) motion is granted.® 

As a general rule, dismissal under F.R.C.P. 12(b\6) is disfavored 
by the courts and is rarely granted. United States v. City of Red- 
wood City, 640 F.2d 963, 966 (9th Cir. 1981), citing C. Wright & A. 
Miller, Federal Practice and Procedures, § 1357 at 598 (1969). “Dis- 
missal of a claim on the basis of a bare bones pleading is a precari- 
ous disposition with a high mortality rate.” Int’l Erectors, Inc. v. 
Wilhoit Steel Erectors and Rental Serv. et al., 400 F.2d 465, 471 (5th 
Cir. 1968). 

However, in this case, plaintiff's complaint lacks a request to es- 
tablish a deadline for completion of the § 751 reviews. In fact, the 
parties have evinced a distinct reluctance against the imposition of 
any kind of deadlines. Had plaintiff requested the establishment of 
a deadline for completion of all outstanding reviews, this Court, in 
following Nissan, 10 CIT 820, UST, 10 CIT 648, Sharp, 837 F.2d 
1058, Matsushita, 688 F.Supp. 617 and Toshiba Corp. v. United 
States, 13 CIT——, Slip. Op. 89-52 (April 24, 1989), would be includ- 
ed to impose such a deadline. 

Since the other elements of requested relief in plaintiff's com- 
plaint are inappropriate for judicial attention at this time, and 
Sharp failed to request a deadline in their complaint, this Court has 
no choice but to dismiss plaintiff's complaint. 

Finally, “neither this Court nor the Court of Appeals look favora- 
bly upon the prolonged delays in Commerce’s administration of its 
administrative reviews.” Jd. at 8. Any further procrastination by 
the government in finalizing a determination regarding revocation 
of T.D. 71-76 as to plaintiff will receive severe scrutiny by this 
Court. The time has arrived to end this seemingly endless 
controversy. 


°The government’s primary asserted grounds for dismissal—lack of jurisdiction—have been mooted by the Mat- 
sushita decision, which held that this Court does indeed have jurisdiction to entertain actions contesting delays 
in administrative reviews of outstanding dumping orders, based on 28 U.S.C. 1581(i) (residual jurisdiction). See al- 
so Nissan Motor Corp. v. United States, 10 CIT 820, 651 F. Supp. 1450 (1986). 

10fn their Joint Status Report, Sharp did request the establishment of a deadline for publication of their final 
results of the second administrative review. Since that review has now been finalized, see 54 Fed. Reg. 35517 
(Aug. 28, 1989), this point is now moot. Also, in their response to Defendant’s Status Report (November 13, 1989), 
Sharp makes no further reference to the need for establishment of any deadlines. 
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(Slip Op. 89-161) 
Unrrep STATES, PLAINTIFF v. KINGSHEAD CoRP., DEFENDANT 


Court No. 82-08-01145 
[Certification for interlocutory appeal denied.] 


(Decided November 17, 1989) 


Stuart M. Gerson, Assistant Attorney General, David M. Cohen,Director, Commer- 
cial Litigation Branch, Civil Division, United States Department of Justice (A. David 
Lafer) for plaintiff. 

Windels, Marx, Davies & Ives (Jonathon R. Moore) for defendant. 


DiCarLo, Judge: Kingshead moves pursuant to 28 U.S.C. § 1292 
(d\(1) for certification for interlocutory appeal. The Court finds that 
an interlocutory appeal will not materially advance the ultimate 
termination of the litigation and denies the motion. 


BACKGROUND 


In United States v. Kingshead Corp., 13 CIT——, Slip Op. 89-114 
(August 7, 1989), this court granted the government’s motion for 
partial summary judgment and denied the defendant’s cross motion 
for a summary judgment. In that decision the Court held that a con- 
sent judgment between the government and Kingshead in United 
States v. $10,500 and a Letter of Credit in the Amount of $15,492, 
No. 78-672 (D.N.J. Jan. 25, 1979) did not bar the government’s ac- 
tion against Kingshead for penalties under 19 U.S.C. § 1592. 
Kingshead moves pursuant to 28 U.S.C. § 1292(d\(1) for an order 
amending the earlier Kingshead decision to add the certification re- 
quired for an interlocutory appeal to the Court of Appeals for the 
Federal Circuit. 


Discussion 


Federal appellate jurisdiction generally arises only following a fi- 
nal judgment in the trial court. Coopers & Lybrand v. Livesay, 437 
US. 463, 467 (1978) (citing Catlin v. United States, 324 U.S. 229, 233 
(1945)). 28 U.S.C. § 1292(d\(1) creates a narrow exception to the fi- 
nal-judgment rule by providing that: 


When the chief judge of the Court of International Trade is- 
sues an order under the provisions of section 256(b) of this title, 
or when any judge of the Court of International Trade, in issu- 
ing any other interlocutory order, includes in the order a state- 
ment that a controlling question of law is involved with respect 
to which there is a substantial ground for difference of opinion 
and that an immediate appeal from that order may materially 
advance the ultimate termination of the litigation, the United 
States Court of Appeals for the Federal Circuit may, in its dis- 
cretion, permit an appeal to be taken from such order, if appli- 
cation is made to that Court within ten days after the entry of 
such order. 
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Where a controlling question of law on which there is a substantial 
ground for difference of opinion is absent, or an interlocutory ap- 
peal will not materially advance the ultimate termination of litiga- 
tion, the motion for certification must be denied. Clark-Dietz & As- 
socs. v. Basic Constr. Co., 702 F.2d 67, 68-69 (5th Cir. 1983) (denying 
interlocutory appeal for lack of a controlling question of law); Res- 
nik v. American Dental Ass’n, 95 F.R.D. 372, 379-80 (N.D. Ill. 1982) 
(denying certification for a lack of both necessary elements). 

In deciding whether an interlocutory appeal would materially ad- 
vance the ultimate termination of litigation, this Court must consid- 
er the extent to which time and expense will be saved by an inter- 
locutory appeal if the order appealed is found to be in error. Mar- 
suda-Rogers Int’l v. United States, 13 CIT ——, Slip Op. 89-150 
(October 24, 1989) at 4 (citing Baxter Travenol Laboratories, Inc. v. 
LeMay, 514 F. Supp. 1156 (S.D. Ohio 1981)). 

Kingshead asserts that the order it seeks to appeal “goes to the 
heart of the Defendant’s defense.” Memorandum Of Law In Support 
of Defendant’s Motion For Certification To Pursue Interlocutory 
Appeal at 1. Defendant continues that “all of the material witnesses 
to the events which gave rise to the Section 592 violations alleged in 
the Complaint * * * are either dead or outside of the jurisdiction of 
the United States and cannot be compelled to testify.” Jd. at 1-2. As 
a result, Kingshead’s position is now limited to challenging the gov- 
ernment’s proof. Jd. at 2. 

It is apparent to the Court that litigation of the remaining issues 
may be completed expeditiously. After the final judgment, 
Kingshead would be able to appeal the entire result in substantially 
the same time as had the certification been granted. If the Court’s 
decision on the merits is reversed, the subsequent proceedings on 
this level will take no more time than the proceedings following a 
successful interlocutory appeal. 


CoNCLUSION 


The Court finds that an interlocutory appeal will not materially 
advance the termination of litigation because of the speed with 
which this case can be decided on its merits. To that end, the Court 
will entertain a motion for expedited discovery and an accelerated 
trial schedule. Kingshead’s motion for certification is denied. 
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(Slip Op. 89-162) 
Gerorc MULLER oF America, INC., PLAINTIFF v. UNITED STATES, DEFENDANT 
Court No. 81-04-00440 


MEMORANDUM OPINION AND ORDER 


The Customs Service appraised or valued certain metric measured (metric) and 
United States measured (inch) ball bearings, imported from the Federal Republic of 
Germany, pursuant to 19 U.S.C. § 1402 (1976) (repealed 1979). The metric bearings 
were appraised on the basis of “foreign value,” and the inch bearings were appraised 
on the basis of “cost of production” at the invoice unit value plus an 11 per centum 
surcharge. Plaintiff contested the appraisement of both the metric and inch bear- 
ings, and contended that all the imported bearings should properly be appraised, on 
the basis of “cost of production,” at the invoice unit values. 

Held: Plaintiff did not overcome the presumption of correctness, and the imported 
ball bearings were properly appraised by the Customs Service. 


[Judgment for defendant.] 
(Dated November 21, 1989) 


Mandel and Grunfeld (Steven P. Florsheim on the briefs and at trial, and Robert 
B. Silverman Of Counsel), for plaintiff. 

Stuart M. Gerson, Assistant Attorney General; Joseph I. Liebman, Attorney in 
Charge, International Trade Field Office, Commercial Litigation Branch (Al J. 
Daniel, Jr.), for defendant. 

Re, Chief Judge: The question presented in this case pertains to 
the proper appraisement or valuation, for customs duty purposes, of 
certain ball bearings, imported from the Federal Republic of Ger- 
many between 1975 and 1980. The imported ball bearings consisted 
of those measured in the metric system (metric) and those measured 
in the United States system (inch). 

The Customs Service appraised the metric bearings on the basis 
of “foreign value.” The inch bearings were appraised on the basis of 
“cost of production” at the invoice unit values plus an 11 per cen- 
tum surcharge. The appraisals were made pursuant to section 402a 
of the Tariff Act of 1930 as amended by section 2(a) of the Customs 
Simplification Act of 1956, codified at 19 U.S.C. § 1402 (1976) (re- 
pealed 1979). 

Plaintiff, Georg Muller of America, Inc., protests the appraise- 
ment of the imported bearings, and contends that both the metric 
and inch bearings should properly be appraised on the basis of “cost 
of production” at the invoice unit values. Defendant contends that 
the ball bearings were appraised correctly, and that plaintiff has 
failed to rebut the statutory presumption of correctness which at- 
taches to the government’s appraisement of the imported 
merchandise. 

As to the metric bearings, the question presented is whether the 
Customs Service properly appraised the merchandise on the basis of 
“foreign value,” or whether the bearings should have been ap- 
praised on the basis of “cost of production” at the invoice unit val- 
ues, as contended by plaintiff. As to the inch bearings, the question 
presented is whether the Customs Service properly determined the 
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“cost of production” at the invoice unit values plus an 11 per cen- 
tum surcharge, or whether the invoice unit values represent the 
correct “cost of production,” as contended by plaintiff. 

After careful examination of the evidence adduced at trial, the 
contentions of the parties, the pertinent statutory provisions and 
the relevant case law, it is the determination of the court that 
plaintiff has not overcome the presumption of correctness which at- 
taches to the government’s determination of dutiable value. See 28 
U.S.C. § 2639(a)(1) (1982); Jimlar Corp. v. United States, 11 CIT 501, 
670 F. Supp. 1001 (1987). Accordingly, the valuation of the imported 
merchandise by Customs is affirmed. 


BACKGROUND 


This litigation arises out of an investigation, requested in 1972 by 
the United States Customs Service at the port of Los Angeles, be- 
cause there had been no significant price increases for ball bearings 
manufactured by Georg Muller Kugellagerfabrik KG Nurnberg 
(GMN) in the preceding fifteen years. Pursuant to the request, the 
Customs Representative in the Federal Republic of Germany initi- 
ated a “foreign value” investigation of GMN to assist Customs in 
correctly appraising the bearings at issue. The results of this inves- 
tigation are contained in three separate reports that were issued in 
1974, 1976, and 1977. Customs made its appraisement of the ball 
bearings on the basis of these findings. The entries in this case in- 
volve bearings manufactured by GMN and by other manufacturers, 
and imported by plaintiff, the wholly owned American subsidiary of 
GMN. 

This case originally consisted of 9 protests, containing a total of 
12 entries. At trial, however, plaintiff moved to dismiss with respect 
to entry number 200096, because the relevant entry documents had 
been misplaced. The motion to dismiss was granted, and 11 entries 
remain. 

Since “ball bearings” are on the “final list’”” determined by the 
Secretary of the Treasury pursuant to section 6(a) of the Customs 
Simplification Act of 1956, the appraisement of the imported mer- 
chandise is governed by section 402a of the Tariff Act of 1930, as 
amended by section 2(a) of the Customs Simplification Act of 1956. 
See 93 Treas. Dec. 14, 32, T.D. 54521 (1958). 

In relevant part, the statute provides that imported merchandise 
contained on the “final list” of the Secretary of the Treasury is ap- 
praised on the basis of: 


(1) The foreign value or the export value, whichever is 
higher; 

(2) If the appropriate customs officer determines that neither 
the foreign value nor the export value can be satisfactorily as- 
certained, then the United States value; 
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(3) If the appropriate customs officer determines that neither 
the foreign value, the export value, nor the United States value 
can be satisfactorily ascertained, then the cost of production. 

* 


19 U.S.C. § 1402(a) (1976) (repealed 1979). it is well settled that 
“each of the bases of valuation contained in section 402[a of the 
Tariff Act of 1930], contemplates a single price as determinative of 
value thereunder, and * * * where there is no single, uniform price 
at which merchandise is freely offered for sale to all purchasers 
under one of the said valuation bases, no finding of value upon such 
basis can be made.” A. Newberg & Co. v. United States, 41 Cust. Ct. 
612, 617, A.R.D. 92 (1958). 


Tue Metric BEARINGS 


Plaintiff contends that the imported metric bearings were wrong- 
ly appraised by Customs on the basis of “foreign value,” and asserts 
that they should be appraised on the basis of “cost of production” at 
the invoice unit values. In its brief, plaintiff asserts that “[t]he For- 
eign Value basis of appraisement is inapplicable to the subject met- 
ric sized ball bearings because sales of said merchandise in the 
home market were restricted, and because there were no uniform 
prices for the bearings.” Plaintiff also argues that the United States 
value basis does not apply because “all sales of metric sized German 
ball bearings in the United States were made at non-uniform prices, 
or were restricted.” 

Under the statute, the “foreign value” of imported merchandise 
is defined as: 


the market value or the price at the time of exportation of such 
merchandise to the United States, at which such or similar 
merchandise is freely offered for sale for home consumption to 
all purchasers in the principal markets of the country from 
which exported, in the usual wholesale quantities and in the or- 
dinary course of trade, including the cost of all containers and 
coverings of whatever nature, and all other costs, charges, and 
expenses incident to placing the merchandise in condition, 
packed ready for shipment to the United States. 


19 U.S.C. § 1402(c) (1976) (repealed 1979) (emphasis added). Ii is 
clear that the statutory definition of “foreign value” contemplates 
imported merchandise “freely offered for sale” at the home mar- 
kets. Hence, if imported merchandise is not “freely offered for sale 
for home consumption to all purchasers in the principal markets of 
the country from which exported,” it cannot be appraised on the ba- 
sis of “foreign value.” Id. ; see United States v. Mexican Prods. Co., 
28 CCPA 80, 89-90, C.A.D. 129 (1940). 

In support of its contention that the metric ball bearings were not 
freely offered for sale or sold in the Federal Republic of Germany, 
plaintiff presented the testimony of Mr. Jurgen Beier, who is 
GMN’s sales manager for ball bearings. From 1969 to 1978, Mr. Bei- 
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er was in charge of GMN’s sales office in Bielerfeld. From 1978 to 
1983, he was responsible for all of GMN’s domestic sales. Mr. Beier 
testified that he was familiar with the sale of ball bearings in the 
Federal Republic of Germany, from 1975 to 1980, by GMN and its 
competitors. 

Mr. Beier testified that the vast majority of ball bearings sold by 
GMN in the German market, from 1975 to 1980, were metric mea- 
sured bearings. He stated that GMN sold ball bearings in Germany 
to original equipment manufacturers (OEMs) and distributors with 
annual purchases of 30,000 Deutsche Marks (DM) or more. He stat- 
ed that customers who purchased less than 30,000 DM per year 
dealt either with GMN’s “sister” company, Walzlager Ver- 
triebs-GmbH (WALAG), or with one of the five or six other distrib- 
utors that GMN used between 1975 and 1980. 

Mr. Beier explained that the distributors sold bearings “‘to small- 
er customers like repair shops that needed ball bearings and even 
to still smaller ones that were not distributing them but selling 
them directly * * *.” He stated that the distributors “entered an 
agreement with [GMN] for a given territory.” According to Mr. Bei- 
er, “[eJach distributor was assigned a section of the map of the Fed- 
eral Republic of Germany.” 

Mr. Beier specifically denied that “two different OEM customers 
purchasing an identical bearing, in approximately the same quanti- 
ties, * * * would * * *always get the same price[.!’ Mr. Beier sup- 
plied an example: 


In Germany, we have certain areas of industrial concentration 
where there is more competition in every respect. Let’s take 
Stuttgart, for instance, where there is more industry that uses 
ball bearings than there is in Berlin, and it is quite possible 
that a customer in Stuttgart can get the same quantity and the 
same type of ball bearings in the same execution than one 
somewhere else, and pay less for it. 


He stated that, in addition, the German distributors did not pay 
uniform prices when purchasing bearings from GMN. He noted that 
the prices for the distributors were set by “the same system that 
[was used for the OEMs].” 

On cross examination, Mr. Beier was questioned about the territo- 
rial restrictions on sales by GMN’s German distributors. He was 
asked what would happen “{iJf a purchaser in Frankfurt came di- 
rectly to you in Nuernberg and said—I want to buy 20,000 Deutsch 
Marks of bearings of a certain specification * * *.” He replied that 
“IT would kindly ask him to turn to our distributor in Frankfurt.” 
Mr. Beier stated that even if the customer insisted that he did not 
want to deal with the local distributor, “[t]hen I would have to tell 
him—we are a public company. We have a written contract with 
our distributor in Frankfurt and unfortunately, I cannot do differ- 
ently.” Mr. Beier also stated that only two other German compa- 
nies, FAG Kugelfischer Georg Schafer (FAG) and SKF GmbH 
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(SKF), manufactured ball bearings, in significant amounts, during 
the time of importation. 

If imported merchandise is not “freely offered for sale” within the 
meaning of section 1402(c), the “foreign value” of the imported mer- 
chandise may be determined on the basis of the “foreign value” of 
similar merchandise. See Nichols & Co. v. United States, 59 CCPA 
67, 71, C.A.D. 1041, 454 F.2d 1183, 1187 (1972). Mr. Beier testified 
that both FAG and SKF had a distribution system in Germany that, 
like GMN’s, involved distributors with territorial restrictions. Ac- 
cording to Mr. Beier: 

That is quite the usual and common way of doing business in 
Germany. FAG and SKF are using precisely the same method. 
The SKF dealer in Munich cannot start selling in Hamburg. 
That is quite common in Germany in all trade—not only in ball 
bearings—to use such limitations for sales. 


Mr. Beier was questioned about certain price lists of ball bear- 
ings, published by GMN during the time of importation. He ex- 
plained that “[w]e printed this type of list, actually, only because 
SKF and FAG also have lists like that.” He added that “this price 
list was only a kind of guideline. We have never really used the list 
for enforcement.” 

In support of its contention that the evidence in this case estab- 
lishes that the metric bearings and “similar merchandise” are not 
“freely offered for sale” in Germany within the meaning of section 
1402(c), plaintiff cites Hensel, Bruckmann & Lorbacher, Inc. v. Unit- 
ed States, 5 CIT 262, 569 F. Supp. 849 (1983), aff'd, 735 F.2d 1340 
(Fed. Cir. 1984). In Hensel, Bruckman, the imported merchandise 
consisted of industrial sewing machine needles manufactured by 
Ferd. Schmetz, GmbH (Schmetz), and imported from the Federal 
Republic of Germany. Customs appraised the merchandise, which 
was on the “final list” of the Secretary of the Treasury, on the basis 
of “foreign value” under section 1402. Plaintiff contested the ap- 
praisement and contended that, at the prices used by Customs in 
the appraisement, the merchandise was “not freely offered to all 
purchasers in West Germany in the usual wholesale quantities as 
there were restrictions on the sales made at these prices * * *.” 5 
CIT at 263, 569 F. Supp. at 850-51. 

This court in Hensel, Bruckmann concluded “that all of the sales 
of the merchandise in the home market in the usual wholesale 
quantities are restricted for the period under consideration, [and] 
there is no foreign value for the merchandise.” 5 CIT at 264, 569 F. 
Supp. at 851. In determining the “foreign value” of “similar mer- 
chandise,” the court next considered the sales practices, during the 
time of importation, of the only other German manufacturers of in- 
dustrial sewing machine needles, the Singer company and Leo Lam- 
mertz Nadelfabrik (Lammertz). 
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The parties “agreed that the Singer Company did not freely offer 
similar merchandise for sale in West Germany during the relevant 
period of time * * *.” Jd. at 264, 569 F. Supp. at 852. As to Lam- 
mertz, plaintiffs evidence “establish[ed] that Lammertz utilized a 
network of dealers similar to that employed by Schmetz and that 
these dealers were controlled by Lammertz in much the same way 
that Schmetz controlled its dealers, that is, restrictions as to sales 
territories and resale prices.” Id. at 265, 569 F. Supp. at 852. On the 
facts found, the court held that “foreign value” for “such or similar 
merchandise” did not exist, and concluded “that both Schmetz and 
Lammertz controlled the territorial dealers as to resale prices, geo- 
graphical areas of distribution and other matters * * *.” Id. Hence, 
on appeal, the decision of the Court of International Trade was af- 
firmed. See Hensel, Bruckmann, 735 F.2d 1340. 

In contrast to the evidence of the manufacturers’ restrictions on 
the resale prices established by their distributors in Hensel, 
Bruckmann, plaintiff's evidence in this case only described territori- 
al restrictions on GMN’s distributors. Plaintiff has neither alleged 
nor proven that GMN established the prices at which its distribu- 
tors sold its bearings. The present case, therefore, is clearly distin- 
guishable from Hensel, Bruckmann. 

As to the metric bearings, plaintiff also asserts that, because 
“such or similar merchandise” is not “freely offered for sale for do- 
mestic consumption,” the metric bearings cannot be appraised on 
the basis of “United States value.” See 19 U.S.C. § 1402(e) (1976) (re- 
pealed 1979). In support of its contention, plaintiff presented the 
testimony of Mr. Charles Mueller, its president, and Mr. Michael 
Kelly, a former factory representative of SKF’s American subsidia- 
ry. In essence, both Mr. Mueller and Mr. Kelly testified that the 
sale of bearings in the United States, by both plaintiff and its com- 
petitors, involved negotiated prices and restrictive distribution sys- 
tems. Clearly, however, “it is incumbent upon plaintiff to eliminate 
the existence of a foreign value for the merchandise at bar before 
undertaking to establish another value therefor.” E.J. Brach & Sons 
v. United States, 65 Cust. Ct. 718, 723, R.D. 11721, 317 F. Supp. 264, 
268 (1970) (citing 19 U.S.C. § 1402(a) (1976) (repealed 1979)). 

It is important to note that the testimony of plaintiff's witnesses 
pertained to sales practices of GMN which occurred between 1975 
and 1980. The testimony, which described events that occurred at 
least 8 years before the trial, was not supported by any documenta- 
tion. Plaintiff has not introduced any letters, memoranda, or other 
correspondence pertaining to GMN’s sales practices. Even as to the 
territorial restrictions on sales of GMN’s bearings, plaintiff has not 
presented copies of GMN’s written contracts with its German dis- 
tributors, Furthermore, even if the court were to conclude that 
plaintiff's evidence conclusively establishes that the sales practices 
of GMN’s dealers in Germany were limited by territorial restric- 
tions, there is no evidence that GMN controlled the prices at which 
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its dealers resold the bearings, or otherwise restricted resale by the 
dealers. 

Defendant does not only rely on the statutory presumption of cor- 
rectness, but also introduced evidence in support of its contention 
that the imported metric bearings were properly appraised on the 
basis of “foreign value.” In support of its contention, defendant 
presented the testimony of Mr. Ivan Taborsky, the Customs Service 
representative in Frankfurt, Germany from1972 to 1977. Mr. Tabor- 
sky conducted the “foreign value” investigation of GMN. He testi- 
fied that during his investigation of GMN he met with Mr. Dietrich 
Berger, GMN’s export manager, “in the neighborhood of 15 to 20 
times, at least.” 

Mr. Taborsky stated that: 


as part of the investigation on foreign value, we have to deter- 
mine whether or not there is a restricted market. So I would go 
ask a series of questions regarding restrictions, and if someone 
tells me that there are restrictions, then I have to go verify it. 


He testified that he had “ask[ed] [GMN] whether they had any re- 
strictions on sales in their home market{.!”’ Mr. Taborsky specifical- 
ly denied that “anyone at GMN ever indicate[d] to [him] that they 
had restrictive contracts with any of th[eir] distributors[.]” 

Mr. Taborsky explained that, during the GMN investigation, 
“{t]here was nothing said about written agreements or contracts.” 
He testified that GMN described their sales practices in Germany 
as involving “a series of agents or representatives * * * who would 
go out and solicit sales.” He stated that “[t]hey said they had cer- 
tain marketing practices which they liked to promote in a certain 
structure, but as far as absolute restrictions, no.” According to Mr. 
Taborsky, GMN “would have liked to have kept things within as- 
signed territories[,] [but] [wJhen it came right down to it, they had 
no real control over it.” 

Mr. Taborsky further testified that he had conducted similar in- 
vestigations of other German manufacturers of ball bearings. He ex- 
plained that FAG had sales agents or representatives in Germany 
who “were assigned specific territories in which to sell, and they 
were under * * * written contract, to stay within those territories.” 
Mr. Taborsky stated that he had asked FAG “to see [copies of these 
contracts] and I was shown them.” 

Defendant also elicited testimony from Mr. Taborsky pertaining 
to GMN’s price lists. Mr. Taborsky testified that GMN 

would issue price lists for the home market sales. These were 
gross prices. In other words, prices that anybody could buy off 
of. And from those prices, they would offer varying discounts, 
depending upon the customer. 


He stated that he “requested and did obtain copies of various price 
lists covering different periods of time.” 
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Mr. Taborsky testified about his attempts to verify the informa- 
tion contained on the GMN price lists. He stated that “what I dis- 
covered when I went to verify the record on home market sales was 
that there was no * * * complete record by customer.” He explained 
that “with respect to the records for specific customers in the home 
market, they had customer cards.” Mr. Taborsky stated that the 
customer cards “contained * * * an identification of the particular 
purchaser, usually indicating either specific bearings or type of 
bearings that this purchaser was buying, and would also indicate a 
discount rate.” 

Mr. Taborsky’s testimony indicates that his investigation was hin- 
dered by GMN’s reluctance to release documents or information 
concerning restrictions on its distributors. Under these circum- 
stances, it cannot be disputed that Customs’ decision to appraise the 
merchandise on the basis of “foreign value,” as a result of Mr. 
Taborsky’s investigation, was founded on “reasonable ways and 
means * * *.” 19 U.S.C. § 1500(a) (1988). Indeed, in appraising the 
merchandise, Customs officials had “the right and duty to use their 
own judgment and knowledge in connection with such evidence as 
is before them in making the appraisement.” General Commercial 
Co. v. United States, 11 CCPA 473, 474-75, T.D. 39538 (1923). 
Hence, from a careful review of the testimony, it is evident that 
plaintiff has failed to rebut defendant’s statutory presumption of 
correctness as to the appraisement of the metric bearings. 


Tue INcH BEARINGS 


As for the inch bearings, the parties agree that the merchandise 
is properly appraised on the basis of “cost of production.” Plaintiff, 
however, objects to the values determined by Customs, and contends 
that “[tJhe correct Cost of Production values for the inch sized bear- 
ings, in accordance with the evidence adduced at trial, are the in- 
voice unit values * * *.” Plaintiff asserts that the correct “cost of 
production” values for the inch bearings manufactured by GMN is 
contained in the cost calculation sheets introduced by plaintiff at 
trial. For the imported inch bearings not manufactured by GMN, 
plaintiff asserts that “GMN’s acquisition costs * * * can be accepted 
as the Cost of Production amounts for materials and fabrication 
costs, general expenses, and packing costs.” 

The statute provides that: 


For the purpose of this subtitle the cost of production of im- 
ported merchandise shall be the sum of— 

(1) The cost of materials of, and of fabrication, manipulation, 
or other process employed in manufacturing or producing such 
or similar merchandise, at a time preceding the date of exporta- 
tion of the particular merchandise under consideration which 
would ordinarily permit the manufacture or production of the 
particular merchandise under consideration in the usual course 
of business; 
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(2) The usual general expenses (not less than 10 per centum 
of such cost) in the case of such or similar merchandise; 

(3) The cost of all containers and coverings of whatever na- 
ture, and all other costs, charges, and expenses incident to plac- 
ing the particular merchandise under consideration in condi- 
tion, packed ready for shipment to the United States; and 

(4) An addition for profit (not less than 8 per centum of the 
sum of the amounts found under paragraphs (1) and (2) of this 
subdivision) equal to the profit which ordinarily is added, in the 
case of merchandise of the same general character as the par- 
ticular merchandise under consideration, by manufacturers or 
producers in the country of manufacture or production who are 
engaged in the production or manufacture of merchandise of 
the same class or kind. 


19 U.S.C. § 1402(f) (1976) (repealed 1979). 

Plaintiff presented the testimony of Mr. Gerd Edelhauser, who, at 
the time of the importations, was the assistant to the head of 
GMN’s cost accounting department. Mr. Edelhauser had full re- 
sponsibility for determining the cost of the bearings manufactured 
by GMN. Plaintiff introduced into evidence cost calculation sheets 
for each type of GMN manufactured bail bearing in the entries in 
this case. According to Mr. Edelhauser, the cost calculation sheets 
were either prepared by him or under his supervision. 

The cost sheets divided the manufacture of each type of ball bear- 
ing into the manufacture of the bearing’s components, and listed 
figures for the various kinds of costs that go into each component. 
Mr. Edelhauser testified that for each part of the ball bearing his 
department obtained the costs of the raw material, “material over- 
head,” labor, “production overhead,” and administrative and sales 
costs (including “management, sales department, travel costs, costs 
at trade fares, promotion, advertising, packaging, package materi- 
al[,] [hJeat, electricity, * * * [blookkeeping * * *.”). The cost sheets 
also included a “{c]alculatory profit,” of fifteen per centum. 

Mr. Edelhauser testified that the cost calculation sheets contain 
the “[a]ctual costs” of the manufacturing process. He explained that 
the purchasing department supplied the cost accounting depart- 
ment with the figures for the raw material, the amount of material 
used, and the time of manufacture. According to Mr. Edelhauser, 
all other calculations on the cost calculation sheets “are * * * gath- 
ered in my own department and are worked with and calculated 
[there].” He testified that the cost calculation sheets were audited 
annually by an independent auditing firm, and stated that the pro- 
cess used to determine the costs of the bearings “follow[ed] general 
accounting procedures in the Federal Republic of Germany, during 
[the time of importation.]” 

On cross examination, Mr. Edelhauser was questioned about the 
preparation of the cost calculation sheets. He admitted that the in- 
voices for materials purchased by GMN are not maintained by his 
department. He also admitted that, in measuring the time needed 
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for the manufacture of the ball bearings, he “real[ies] on the accura- 
cy of the information given [him] by the technical staff].]” 

Mr. Edelhauser was asked about a specific cost identified on the 
cost calculation sheets as “Sonderkosten des Vertriebs.” He ex- 
plained that this amount “really does not stand for anything. It 
simply expresses the wish that we could still * * * recover some 
costs there. It does not have anything to do with the actual calcula- 
ss *. 

Plaintiff also presented the testimony of Mr. Dietrich Berger, who 
was GMN’s export manager during the time of importation. Mr. 
Berger identified, on the entry sheets, the imported bearings which 
were not manufactured by GMN but were purchased from other 
manufacturers. He testified that the costs of these bearings were 
available from manufacturers’ price lists and order sheets obtained 
by his department. 

Defendant’s witness, Mr. Ivan Taborsky, testified that, in the 
course of conducting his investigation of GMN, he sought “to devel- 
op cost of production information.” He stated that Mr. Berger al- 
lowed him “to look at a couple of cost of production sheets similar 
to those that have * * * been [introduced at trial].”” He added, how- 
ever, that GMN officials “advised me that these were highly confi- 
dential internal documents and they were very reluctant to release 
them outside the company.” Mr. Taborsky explained that, when he 
asked for copies of the cost calculation sheets, the GMN officials 
“said they would prefer not to give [them] to me, and I was not 
insistent.” 

Mr. Taborsky stated that he attempted to verify the cost figures 
contained on the cost calculation sheets, but that “it was difficult to 
substantiate [the cost calculation figures] from their records.” He 
explained that GMN’s records “didn’t go down to sufficient detail.” 
He also contradicted Mr. Berger’s testimony that the figures on the 
cost calculation sheets represented actual costs. Mr. Taborsky stat- 
ed that, in contrast, he had determined that the figures represented 
“standard costs.” He explained that “when you go into standards, 
standards are usually based on a certain utilization of plant capaci- 
ty, and that can fluctuate from times to time. It would have a pret- 
ty drastic effect on the calculations.” Mr. Taborsky also testified 
that GMN did not provide him with actual profit figures, and that 
“the only thing they provided me with was some overall figures on 
profit by year.” 

Defendant also presented the testimony of Mr. Paul Zarocostas, a 
senior import specialist with the Customs Service who was responsi- 
ble for the appraisement of the imported inch ball bearings in issue. 
Mr. Zarocostas stated that he “had to analyze the report that came 
from Mr. Taborsky to establish a basis of appraisement(,]” and he 
concluded that the proper basis for one appraisement of the inch 
bearings was the “cost of production.” 





U.S. COURT OF INTERNATIONAL TRADE 31 


In the course of his analysis, Mr. Zarocostas compared the “cost 
of production” figures compiled by Mr. Taborsky for the R4ZZ bear- 
ings with the corresponding invoice unit values. He testified that 
“{Mr. Taborsky’s] report showed that the cost of production of the 
bearing was actually more than was shown on the invoices, and I 
had to make an adjustment to bring the appraisement into line 
with the statutory minimum of 8% profit.” He explained his deter- 
mination that an 11 per centum addition was necessary to the in- 
voice unit values, in order to account for the statutory profit, be- 
cause an 11 per centum addition to the R4ZZ bearing invoice unit 
values resulted in an 8 per centum profit for that bearing. Mr. 
Zarocostas stated that he used the R4ZZ bearing as representative 
of all the imported inch bearings, because it “was the one most fre- 
quently imported and was also the one that was * * * veriffied] 
against the cost sheets.” He explained that “(t]he information was 
very limited[,!’ and the cost figures for the R4ZZ were the only 
figures that had been verified. 

The cost of production of the inch bearings is determined by ad- 
ding the cost of the materials and manufacture, the “usual general 
expenses,” the cost of containers, and the statutory minimum 8 per 
centum profit. See 19 U.S.C. § 1402(f) (1976) (repealed 1979). Defen- 
dant maintains that, “[iJn the absence of more specific information 
as to GMN’s costs of production at the time of appraisement, * * *” 
its 11 per centum addition to the invoice unit values is proper. 

In Andy Mohan, Inc. v. United States, 74 Cust. Ct. 105, C.D. 4593, 
396 F. Supp. 1280 (1975), aff'd 63 CCPA 104, C.A.D. 1173, 537 F.2d 
516 (1976), the imported merchandise consisted of various pieces of 
men’s clothing. The merchandise was appraised by the Customs 
Service on the basis of “constructed value,” under section 402(d) of 
the Tariff Act of 1930, as amended by the Customs Simplification 
Act of 1956. Plaintiff agreed that the imported merchandise should 
be appraised on the basis of “constructed value,” but asserted “that 
a lesser constructed value * * * should have been returned by the 
appraising officer * * *.” 74 Cust. Ct. at 106. 396 F. Supp. at 1281. 

In Andy Mohan, the Customs Court indicated that “[iJn value 
cases, particularly where cost of production * * * or constructed 
value is in issue, the evidence offered by the parties, especially the 
cost records and related documents, has always been subject to care- 
ful scrutiny by the court.” 74 Cust. Ct. at 112, 396 F. Supp. at 1286. 
In sustaining the appraisement by Customs, the court held that, 
since the record failed “to meet the evidentiary standard of proof 
required by the applicable judicial authorities[,]” plaintiff had failed 
to rebut the presumption of correctness. Jd. at 114, 396 F. Supp. at 
1288. In affirming the decision of the Customs Court, the Court of 
Customs and Patent Appeals observed that “[e]vidence should be as- 
sessed ‘in practical terms, considering such factors as completeness, 
adequacy of bases, and possible motives to deceive,’ * * *.” 63 CCPA 
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at 107, 537 F.2d at 518 (citing Mannesmann-Meer, Inc. v. United 
States, 58 CCPA 6, 8, C.A.D. 995, 433 F.2d 829, 831 (1970)). 

In this case, from a careful consideration of the testimony and a 
close reading of the cost calculation sheets, it is evident that plain- 
tiff has failed to rebut the presumption of correctness that attaches 
to Customs’ appraisement of the inch bearings. The cost figures 
used in GMN’s cost calculation sheets were not supported by either 
documentary evidence or specific testimony. Plaintiff did not pre- 
sent invoices setting forth the prices paid by GMN for raw materi- 
als or other costs, nor did Mr. Edelhauser, in his testimony, describe 
the accumulation of the cost figures by his department. Although 
he stated that most of the cost figures were “gathered in my own 
department,” he did not indicate or explain how his department de- 
termined those figures. Moreover, according to Mr. Edelhauser’s 
own testimony, the final cost factor, “Sonderkosten des Vertriebs,” 
“really does not stand for anything,” and is “pure nonsense.” 

The testimony of Mr. Taborsky also raises doubts about the relia- 
bility of GMN’s cost calculation sheets. According to Mr. Taborsky’s 
investigation, the cost figures used by GMN represented “stan- 
dard,” or estimated, costs. Mr. Taborsky also testified that he was 
never given actual profit figures by GMN. 

Section 1500(a) of title 19 directs “the appropriate customs of- 
ficer” to “appraise merchandise by ascertaining or estimating the 
value thereof * * * by all reasonable ways and means in his power, 
any statement of cost or costs of production in any invoice, affidavit, 
declaration, other document to the contrary notwithstanding * * *.” 
19 U.S.C. § 1500(a) (1988). Since the cost figures for the R4ZZ bear- 
ing were the only verified cost figures obtained by Mr. Taborsky, 
Mr. Zarocostas was justified in using these figures in determining 
that an 11 per centum surcharge was necessary to establish the cor- 
rect “cost of production” of the inch bearings. Hence, having consid- 
ered Mr. Taborsky’s investigation, Mr. Zarocostas’ determination 
that an 11 per centum surcharge on the invoice unit values was 
necessary to provide for the statutory minimum 8 per centum prof- 
it, was reasonable and proper. 


CoNCLUSION 


On the record presented, it is the holding of the court that plain- 
tiff has not overcome the presumption of correctness, and that the 
metric bearings were properly appraised on the basis of “foreign 
value,” and that the inch bearings were properly appraised on the 
basis of “cost of production” at the invoice unit values plus an 11 
per centum surcharge. Accordingly, Customs’ appraisement is sus- 
tained, and plaintiff's action is dismissed. 











eer 














ABSTRACTED CLASSIFICATIC 


JUDGE & 
DECISION DATE OF PLAINTIFF COURT NO. | assescen | 
NUMBER ata 

oO | Item No. and rate_| | 


C89/228 Tsoucalas, J. Insituform of North America, |89-3-00154 Item 359.50 I 
November 2, Inc. Various rates 
1989 


Watson, J. Micronics, Inc. Item 338.50 
November 3, 17% 
1989 


Restani, J. Guaina Corp. Item 355.25 
November 8, Various rates 
1989 


C89/231 Tsoucalas, J. Insituform of North America, Item 359.50 
November 8, Inc. Various rates 
1989 


C89/232 DiCarlo, J Melcher & Iaudau Inc. Item 380.40 or 


November 8, 382.81 
1989 Various rates 


DiCarlo, J. Melcher & Iaudau Inc. Item 380.04 or 
November 9, 382.81 
1989 Various rates 


DiCarlo, J. Miss India, Inc. 86-11-01485 [Not stated 
November 9, 
1989 


DiCarlo, J. M & L International Co. 86-10-01257 [Item 380.04 or 
November 9, 382.81 
1989 Various rates 


DiCarlo, J. M & L International Co. Item 380.04 
November 9, or 382.81 
1989 Various rates 





ON DECISIONS 


tem 359.60 Agreed statement of facts 
Various rates 


m 358.50 Agreed statement of facts 
7.5% 


tem 359.60 Bowe Co. v. U.S., Ct. No. 
Various rates 83-11-01590 (July 13, 1988) 


tem 359.60 Agreed statement of facts 
Various rates 


tem 376.56 Agreed statement of facts 
Various rates 


tem 376.56 Agreed statement of facts 
Various rates 


tem 383.47 Agreed statement of facts 
16.5% 


tem 376.56 Agreed statement of facts 
Various rates 


tem 376.56 Agreed statement of facts 
Various rates 


PORT OF ENTRY AND 
MERCHANDISE 


Memphis 
Needled polyester +P.U. Coat- 
ing 


Boston 
Filter press cloth 


Milwaukee 
Roofing material 


Memphis 

Needled polyester +P.U. Coat- 
ing 

Chicago 

Children’s and infants’ jackets, 
etc. 


Chicago 
Children’s and infants’ jackets, 
etc. 


New York 
Ladies wearing apparel 


Chicago 
Children’s and infants’ jackets, 
etc. 


Seattle 
Children’s and infants’ jackets, 
etc. 


aqVaL TVNOLLVNYGLNI JO LUNOD ° 





ABSTRACTED CLASSIFICATION DEC 


JUDGE & 
DECISION DATE OF PLAINTIFF COURT NO. a zz 
NUMBER DECISION 

|_Item No. and rate_| Item N 


DiCarlo, J. Starlight Trading, Inc. Item 380.04 or 
November 9, 382.81 
1989 Various rates 
DiCarlo, J. Starlight Trading, Inc. Item 380.04 or 
November 9, 382.81 
1989 


Various rates 


DiCarlo, J. Winer Industries Item 379.95 or 
November 9, 
1989 


or 12c per lb. + 
22.3% 





ISIONS — Continued 


Agreed statement of facts 


Agreed statement of facts 


Agreed statement of facts 


PORT OF ENTRY AND 
MERCHANDISE 


New York 
Children’s and infants’ jackets, 
etc. 


New York 
Children’s and infants’ jackets, 


vE 


Q 
S 
3 
Ss 
a 
w 
cS 
co 
5 
Zz 
> 
Zz 
o 
3 
B 
° 
Z 
A 
< 
© 
= 
bs 
a 
Zz 
3 
8 
5 
reo 
s 
o 
& 
Es) 
— 
Ao 
ee 
co 
eo 
© 














Index 


Customs Bulletin and Decisions 
Vol. 23, No. 50, December 13, 1989 


U.S. Customs Service 
General Notice 


Entry/entry summary (“live” entry); reminder of effective date, Jan. 
1, 1990, for textiles from Hong Kong. 


U.S. Court of International Trade 
Slip Opinions 


Slip Op. No. 
Georg Muller of America, Inc. v. United States 
Halperin Shipping Co. v. United States 
Sharp Corp. v. United States 
United States v. Kingshead Corp. ..............0..ceeeeeeees 89-161 


Abstracted Decisions 
Decision No. 


Classification C89/228-C89/239 


U.S. G.P.0. 1989-261-994: 80073 











